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Abstract: This paper proposes Designing with Theories as an invitation to approach
Legal Design practices and studies differently. We take advantage of a rich and diverse
theoretical tradition that allows us to expand the applications and impact of Legal Design. Building on diffraction as a methodology, we articulate this invitation by suggesting seven theories and approaches to designing for justice differently. In a generative
and provocative style, we ask seven times the question “what if we design for justice
from X theory?”. For each theory, we provide the main assumptions, followed by
sense-making with examples from a case study on Chilean courts of justice. Each section is divided by a visual intermezzo as a space for reflection. Our contribution is twofold. First, we propose a new approach to Legal Design. Second, we provide fellow
researchers and practitioners with new possibilities – and how to create them- to imagine alternative futures for justice.
Keywords: legal design; theories; diffraction; methodology

1. Introduction
Theories shape our thinking, actions, and designs, be it explicit or implicit, whether they are
aware or unaware of it. Theories are our sense making of the world, and define how and
what we see, how and what we imagine, and ultimately how and what we create. We conceive designing to be a performance, defined as seeing the world as a field of possibilities
and acting on it with skilled action (Edelman et al., 2021). In turn, we understand theories as
practices, in the sense that are not possessed by the designer, but are performed in their situated activities, engaged with the materials and their social worlds (Gherardi, 2020). In this
sense our invitation is to embrace theorizing our practices, and also practicing with theories
(Feldman & Orlikowski, 2011). For designers, theories and theorizing are a form of creating
new distinctions in the perceptual field in order to act on it differently (Jung et al., 2011).
Thus, seeing, imagining, and designing alternative futures for justice is only possible if we are
able to consider alternative perspectives and theories on justice. This holds true for not only
This work is licensed under a Creative Commons Attribution-NonCommercial
4.0 International Licence.

Joaquin Santuber, Jonathan A. Edelman

theories but encompasses forms of creating knowledge and ways of being in the world: epistemologies and ontologies.
Legal Design, as an emergent group of practices and studies, has been framed – a bit too
early – under the rubric of human-centered design. While this is a valid approach and has
proven to be useful, this framing does not take advantage of the theoretical richness and
plurality of design, and especially critical design approaches (Dunne & Raby, 2013; Escobar,
2018; Fry, 2017). In recent work, we have positioned Legal Design as a community of postdisciplinary and nomadic practices and studies, emphasizing its epistemological and ontological freedom (Santuber et al., 2019; Santuber & Krawietz, 2021). Imagining what is possible
in Legal Design practices and studies is limited and enabled by what is possible within the
envelope that encompasses the world view we adopt, including the theories within it. Thus,
expanding our field of possibilities for Legal Design demands us to extend the theoretical
repertoire we use. In this sense, every theory serves as a lens, through which we look, and
these lenses in turn provide actionable cues and possibilities to act on the field of justice. A
robust collection of lenses affords more ways of seeing the world as a field of possibilities,
and a rich repertoire for acting on the world with diverse skills.
Rosi Braidotti warns us that in this “globalized times of accelerating technologically mediated changes, many traditional points of reference and age-old habits of thought are being
re-composed, albeit in contradictory ways” (2014, p. 163). Considering this particular context, aggravated by the current global pandemic, we take on the challenge that “at such a
time more conceptual creativity is necessary, and more theoretical courage is needed in order to bring about the leap across inertia, nostalgia, aporia and the other forms of critical
stasis induced by our historical condition”(Braidotti, 2014, p. 163). What is at stake for Legal
Design practices and studies is too relevant, that we cannot afford intellectual indifference
or conformism. In these more complex times, it proves beneficial for designers to enlist an
array of lenses in our theoretical repertoire of design interventions.
Building on diffraction as a methodology, we articulate this invitation by suggesting seven
theories and approaches to produce alternative possibilities for designing for justice. In a
generative and provocative style, we ask seven times the question “what if we design for
justice from X theory?”. For each theory, we provide the main assumptions, followed by
sense-making with examples from a case study on Chilean courts of justice.
The invitation formulated in this paper is by no means a toolkit. The readers are thus encouraged to soak themselves in the different theories they are designing with. Moreover, some
of the theories presented in this paper provide competing explanations while others complement each other; and some are normative and others descriptive. Thus, the theories we
have chosen are just a way to illustrate the proposed approach.
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2. Background
The inspiration for this paper comes from the approach “Thinking with Theories” (Jackson &
Mazzei, 2012), which aims for “an alternative approach to analysis having become frustrated
with the imperative to produce a coherent and familiar narrative”(Mazzei, 2014, p. 742).
Jackson and Mazzei’s approach is proposed as a response to the uniformity and lack of imagination in qualitative research. A methodological move towards difference. This is achieved
by plugging concepts and theories into data. The question they asked themselves, what do
we do when all is said and done (at least all that is supposed to be said and done). How do
we escape the predictable answers we arrive to? Jackson and Mazzei addressed this with
their Thinking with Theory proposal, in which a phenomenon is viewed not only from different theories, but also connecting and contrasting those theories to one another. A natural
methodological companion for such approach is diffraction.

2.1 Diffraction & apparatuses
Coming from physics of light, diffraction is the effect of having light passing through a small
whole or bending due to an obstacle. In contrast to reflection and refraction, the results are
interference and spreading of the light produced by the obstacle, yielding a diffractive pattern. Such disturbance can produce multiple images of the same object, at the same time. In
order to embrace the needed conceptual creativity and theoretical courage we need a methodological resource to account for the plurality of knowledges and multiple ways of being.
A fundamental starting point for this proposal is to take a relational ontology. The main
proposition is that subjects and objects, are not pregiven fixed substances. Instead, one and
the other are dynamic, enacted in ongoing and situated practices. Phenomena only come to
be in relation to one another (Feldman & Orlikowski, 2011). In this sense, by taking theories
as practices we can redefine those relationships and performances differently. In turn, understanding designing as a performance we can produce alternative possibilities in our practices.
From this standpoint, when designing for justice, no object nor subject preexists or is
pregiven (Santuber & Krawietz, 2021). Instead, boundaries are enacted in a specific place
and time because of an apparatus. The apparatus is what helps the observer define what is
observed: the tools, the theoretical frameworks, previous experiences of the observer, the
position and role of the observer (internal or external to the Courts), etc.(Santuber, Dremel,
Owoyele, et al., 2020).
In this sense, the apparatus enacts what matters and excludes what does not, it discloses
certain attributes of an observed practice and leaves others out (Barad, 2007; Haraway,
1997). The design of an apparatus is given by the theoretical framework, data collection and
analysis methodologies it embodies. In this paper, we diffract by using different theories –
designing with theories. Furthermore, a theoretical apparatus “implies not a mere observing
instrument but rather boundary-drawing practices that define a phenomenon” (Østerlund et
al., 2020, p. 4). Moreover, apparatuses mark distinctions, boundaries, and properties within
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a judicial practice, they produce the reality observed; they include and exclude (Santuber &
Krawietz, 2021).
Continuing with practice-oriented literature we look for novel approaches to reading data
based on a diffractive approach (Mengis & Nicolini, 2021; Nicolini, 2009; Østerlund et al.,
2020). In this sense, we see our data diffractively. Diffraction, in contrast to reflection and
refraction, implies that what we see is being modified (partially blocked) by an object that
we place with the purpose of giving us a partial perspective. As a methodology, diffraction
serves as a generative tool for researchers – and now designers – to expand the field of possibilities provided by what can be observed. It is a move to account for other alternative
views. Diffraction is about producing our observed design object differently. We can achieve
it through exploring new perspectives by bringing artefacts, theories, and data. Purposefully,
we create blind spots and shed light on our phenomena. Thus, by bringing in diverse artefacts, voices, and worldviews researchers and practitioners can enact the observed judicial
practice differently, and create from there (Santuber, Dremel, Owoyele, et al., 2020).
In this paper we take a diffractive approach with an emphasis on its generative power. For
every theory presented we ask ourselves—and invite the reader to do so too—“what if we
redesign justice from …(X)… theory?” By simply asking this question, we frame the inquiry in
an exploratory mode, provocatively and sometimes even playfully.
This is our invitation: seeing the world as a field of possibilities through theories and acting
on it skillfully with theories.

3. Methodology
In the following section we present seven theories and approaches with which to look at justice. For each one of them we provide a short summary framed as “Theory assumptions”
and then a short implication in the form of “This would mean…”. The first part of every theory serves as a mapping of what is in this theory. The second part serve as a generative tool
to imagine how could we redesign justice from each one of the theories presented in this paper.
The sense making of “This would mean…” uses examples from an in-depth research project
examining Chilean Courts of Justice. This empirical study focused on how the Chilean Courts
of Justice adopted and implemented digital technologies. Put differently, the study looked at
how digital technologies reconfigure the Court-Citizen relationship. Thanks to a research Cooperation Agreement with the Chilean Supreme Court of Justice, we have been able to access key stakeholders to gather their experiences. For our data collection, we have employed qualitative methods, interviewed front line staff members of the court and other
stakeholders (n=30), and reviewed more than one thousand pages of annual reports of the
Chilean Courts (2003 to 2020). To complement that data, we also analyzed texts of law, regulations, and protocols, related to the Courts functioning and digitalization efforts. The case
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is used only for illustration purposes and does not try to suggest design principles or possibilities for the Chilean Courts as a main purpose. That has been the objective of other papers
(Santuber, Dremel, Hermosilla Zuñiga, et al., 2020; Santuber et al., 2021; Santuber &
Krawietz, 2021). The emphasis in this paper is on the methodology enlisted in the previous
paragraphs.

4. Analysis: Designing with Theories
We have selected the following theories and approaches (See Table 1).
Table 1. Overview of theories and approaches used in this analysis, as well as summary and
main contributors.
Theories and Approaches

Field

Sources

Affordances

Ecological Psychology &
Design

(Gibson, 1977; Norman,
1988)

Solicitations and Occasions

Philosophy &
Phenomenology

(Adato, 1980; Dreyfus &
Kelly, 2007)

Enactive-Ecological (4Es)

Cognitive Sciences

(Rietveld et al., 2018;
Varela et al., 1992)

Sociomateriality

Philosophy &
Organization Studies

(Barad, 2007; Butler,
1993; Orlikowski, 2007)

Design-Justice

Design & Technologies

(Costanza-Chock, 2018;
Design Justice Network,
n.d.)

Epistemologies of the South

Social Studies

(Santos, 2015)

Ontological Design

Design Philosophy

(Escobar, 2018; Fry, 2017;
Willis, 2006)

Each one of these subsections could become a paper on its own. We offer here a partial and
brief overview of theories. The selection of theories represent the interests of the authors,
and have been applied in their previous research (Santuber, Dremel, Owoyele, et al., 2020;
Santuber, Dremel, Paula, et al., 2020; Santuber et al., 2019; Santuber & Krawietz, 2021). The
theories are arranged in a particular order. From a micro and concrete level to a more macro
and abstract level towards the end of the analysis. Each one of the theories offers a way to
intervene in the system resembling Donella Meadows’s leverage points (Meadows, 1999).
Readers are encouraged to pick their own theories and perform the exercise of imagining
and then acting in the world from the theories they have chosen.
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For the sake of clarity, we have dedicated one page to each theory or approach starting by
the title “What if…”, followed by the “Theory assumptions”, and closing the page with the
sense making under “This would mean…”.
Between every theory and approach, we have added an intermezzo. An intermezzo is usually
a piece of music or other performance that serves as a transition. In this paper, the intermezzo is a set of auto-generated images based using Dall-E Mini (Dayma et al., 2021) inserted in between every theory. DALL·E mini is an AI model that generates images from any
prompt you give. The images shown were generated using the theory title + justice.

[The rest of this page is left blank intentionally.]
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4.1 What if we design for justice from theory of affordances?
Theory assumptions:
Affordance is a concept coined by J.J. Gibson, an ecological psychologist studying the visual
perception of animals of their environments. Originally defined as “possibilities for action”
(Gibson 1977) affordances created a new paradigm that claimed that the regularities of the
environment provide possibilities for action to the agent directly. The agent perceives the
environment and acts on it because and thanks to the information available in the interaction as well as the agent’s previous relationship to the environment. Direct perception
breaks with traditional perspectives by dismissing the need for internal representation prior
to action. At its source in ecological psychology, the theory of affordance was concerned
with the properties of the environment and the perception of them by and individual agent.
In the book Psychology of Everyday Things (Norman, 1988), re-published as Design of Everyday things, Norman brought the theory of affordances to design and human computer interaction. This contribution was received with enthusiasm by the design research community
but led to confusion. Norman clarified that he always referred to “perceived affordances”
and that a better term would be ”signifiers”. He explains it as “any physically perceivable cue
[is] a signifier, whether it is incidental or deliberate. A social signifier is one that is either created or interpreted by people or society, signifying social activity or appropriate social behavior”(Norman, 2008). It’s important to mention, how the new notion of signifiers has a descriptive and normative – sociocultural – dimension. This normative dimension was previously introduced by Norman as “conventions”.
A more extensive application of the theory was taken and connected to systems theory –
systems thinking. The linking logic is that behavior follow affordances and affordances follow
structure. Designing the system’s structure leads to the design of behaviors through affordances.

This would mean that…
When designing for justice, we create interventions in aspects of the Courts that guide users’
behaviors. In the case of online trials in criminal courts in Chile, those affordances are given
by what is possible in the chosen videoconferencing platform. In this sense, in a criminal
court an online trial affords “screen sharing” to show evidence in a presentation format. This
allowed the parties to support their arguments with more visuals. In contrast, initially the
same videoconferencing platform did not afford a private meeting between the prosecuted
and his/her public defender during the hearings. A physical hearing affords a short chat between prosecuted and defender because they usually share the same space in the Courtroom. Thus, the platforms are not neutral, and the possible actions afforded by them can
have intended and unintended consequences.
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Intermezzo “affordances of justice”
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4.2 What if we design for justice using solicitations and occasions?
Theory assumptions:
In a world full of affordances, the relevance of an affordance in the environment is related to
the form of life (Rietveld et al., 2018). This relates to the social world. A form of life (Wittgenstein 1953) is understood here as a coordinated pattern of behaviors of multiple individuals in a specific niche. In this sense, the practices encompassed by of a form of life, provide a
framework which “consists of patterns in its behavior, i.e., relatively stable and regular ways
of doing things” (Rietveld & Kiverstein, 2014). In this regard, solicitations “are the affordances that show up as relevant to a situated individual and generate bodily states of action readiness” (Rietveld et al., 2018, p. 11).
The concept of solicitation was originally coined by Dreyfus and Kelly (2007) founded on Gibson’s Theory of Affordance, the phenomenological tradition, and Gestalt psychology. In a
more detailed explanation, solicitation refers to an “experience in which the world solicits a
certain kind of activity. […] To say that the world solicits a certain activity is to say that the
agent feels immediately drawn to act a certain way. This is different from deciding to perform the activity, since in feeling immediately drawn to do something the subject experiences no act of the will. Rather, he experiences the environment calling for a certain way of
acting and finds himself responding to the solicitation” (Dreyfus and Kelly 2007, p. 52, emphasis ours).
In this sense, a solicitation is not just a possibility for action but a felt inclination to act in a
certain way by a specific individual or form of life. The concept of solicitation is bounded to
the affective states, skills, and identity that characterizes that specific individual.
To complement solicitations, we take hand to Adato’s notion of “occasionality” (1980). Commenting on “occasioning”, Shotter offer this relation as the “most important term, for the
very nature of a performative understanding is such that it “occasions,” i.e., establishes a situation that “calls for” responses of a certain kind from people involved in a situation” (2014,
p. 322).

This would mean that…
When designing for justice, affordances do not just give possibilities for action but call certain groups of people to act in certain ways. In this sense, an affordance in Courts solicits
something different from the judge, from a legal professional, from a defendant, and from a
witness. The practices in court are affective, generate felt inclinations for action. Thus, we
need to design not only for intenational behaviors, but account for how people are taken by
the situations they find themsleves when dealing with the justice systems. All contact points,
should guide users of the courts to navigate it effortelestly and with confidence. With this
we could start overcoming the limitations of simply accessing justice, and design towards
participation of users in the justice systems. Designing with solicitations and occassions
considers court systems to be relatable from the respective experiences of users.
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Intermezzo “solicitations and occasions of justice”
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4.3 What if we design for justice from an enactive-ecological approach to
cognition (4ES of cognition)?
Theory assumptions:
The roots of the embodied-enactive approach to cognition are found in phenomenology and
biology. One of its early references is the French philosopher Maurice Merleau-Ponty, who
stated that “the body is our general medium for having a world”(Merleau-Ponty, 2013
(1962)). In this sense, for Merleau-Ponty “a human subject is not defined, as Descartes had
it, as an “I think”, but rather as an “I can”. The world we experience, for Merleau-Ponty, is a
field of possibilities for skilled action” (Baggs & Chemero, 2018, p. 2177). In biology, the reference is the theory autopoiesis, in which living systems self-generate themselves through
sense-making (Maturana & Varela, 1980). From this root, all “living systems are cognitive
systems, and living as a process is a process of cognition.” (Maturana & Varela, 1980, p. 13)
The embodied and enactive approach to cognition implies that our mind is not limited to our
brain, locked-in our head, but is in our bodies, which are coupled with the environment
which in turn is enacted through that interaction (Varela et al., 1992). This approach has
been framed as the 4Es which accounts for cognition to be embodied, embedded (situated),
enactive and extended (distributed). In this sense, the knowing body is embedded, situated
in an environment. The self and the environment are enacted through a cycle of perceptionaction loops. This co-constitution is also be extended to media and other subjects that belong to the environment. In this sense, the self and the environment are co-defined through
a process of sense-making. That perception and action happen not as a conceptual operation but in the form of sensorimotor coupling between the body, the environment and extended to other objects and subjects. The focus of the enactive-ecological approach is to explain the coupling with relevant aspects from both perspectives; the subject and the environment-habitat (Rietveld et al., 2018). This is available to the self in certain aspects of the
socio-material environment that we can perceive and act on.

This would mean:
When designing for justice we address justice as a lived experience in a specific context. Such
felt experience is defined by the context in which it happens. In this sense, the civil online
trial is a different justice than one held in the Courtroom, even in the case of a same outcome. Both the person, user of the system and the environment – i.e., the online court – are
enacted based on the previous experiences of bodily engagement.
In this regard, we need to design for an embodied justice. Such embodiment means that judicial system is part of the sense making of what it means to be a person and in society.
Thus, the experience of justice in a civil court is a process of cognition, of making sense of
the social reality of which we are part. Thus, the experience of a civil trial it is not just a onetime in a lifetime experience of just solving a conflict, but it is permanently enacting our societal living, past and future. This embodied engagement is constantly defining who we are in
the society, and what we are as a society.
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Intermezzo “enactive ecological justice”
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4.4 What if we design for justice from sociomateriality?
Theory assumptions:
The term sociomateriality itself can be understood as an umbrella term depicting that all
material “was created through social processes and it is interpreted and used in social contexts” and vice versa “all social action is possible because of some materiality” (Leonardi,
2012, p. 10). Likewise, sociomateriality is enacted by a set of behaviors by individuals engaging with the material and all things social.
We draw on a practice-focused sociomaterial approach to makes sense of justice. The sociomateriality stance claims that “a practice can have no meaning or existence without the specific materiality that produces it” (Scott & Orlikowski, 2014, p. 875). In this paper, we take a
relational ontology to sociomateriality based on agential realist approach (Barad, 2007).
Grounded on a relational ontology, sociomateriality is an entanglement without pregiven
boundaries or distinctions. In this sense, there is no being to be encountered, no defined
subject and objects, no social and no material. Instead, the social and the material are coconstituted, enacted in activities of doing (practices).
Thus, reality is made of emergent configurations, and boundaries are constantly enacted and
re-enacted by the practice (performativity) in a constant world-making (Barad, 2007; Orlikowski & Scott, 2008). In other words, from a relational ontology the sociomaterial entanglement implies inseparability between the social and the material, enacted in a practice or
a doing which is performative (Jones, 2014). This stance’s unit of analysis are the “doings
and sayings of entangled configurations through which phenomena are produced” (Schultze
et al., 2020, p. 817). The concern of sociomaterial research is both on what is occurring and
on ways of occurring (Cecez-Kecmanovic, 2016).

This would mean that…
Designing for justice is at the core of defining how justice comes to be. It is not a representation of justice, but it is performed in situated practices – doings and sayings – that are
shaped by the materialities of the context. Thus, when we design processes, we don’t just
design means to carry a judicial task, i.e., conducting a hearing; what we are designing is the
performance of justice itself. We are designing how justice comes to be.
We design the experiences in which justice is enacted, materialized, becomes. Those practices enacted in courts, perform the exclusion or inclusion of individuals and communities.
Thus, that sociomateriality is at the core of access to justice. For instance, the implementation of online hearings using videoconferencing platforms. Because, before a hearing takes
place, there is no judge and prosecuted. Those distinctions are only enacted in the relation
between someone judging, and someone being judged, in a court room which is now digitally mediated. Without someone being judged, the judge does not exist. And the other way
around, and technology is constitutive part of that relation. Designers, need to pay close attention at the physical and digital materialities shaping sociomaterial practices in courts.
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Intermezzo “sociomateriality of justice”

14

Producing legal design diffractively in courts of justice

4.5 What if we design for justice from design-justice approach?
Theory Assumptions:
The Design-Justice approach is a collective thought and action, articulated in the form of
nodes in a global network (Design Justice Network, n.d.), which started from the need to
“move beyond the frames of ‘social impact design’ or ‘design for good,’ to challenge designers to think about how good intentions are not necessarily enough”(Costanza-Chock, 2018).
While acknowledging the pivotal role of design towards liberation from oppressive systems,
“most design processes today reproduce inequalities that are structured by what black feminist scholar Patricia Hill Collins calls the matrix of domination: white supremacy, heteropatriarchy, capitalism, and settler colonialism (Hill Collins, 2009 (2002))” (Costanza-Chock, 2018,
p. 2).
For instance, in the case of digital technologies their design process reflects the dominant
positions of certain tech related groups, that monopolizes the creation and design of farreaching social media and digital services platforms. On a methodological level, taking “universalist design principles and practices, as well as single-axis evaluations of fairness in design, erase certain groups of people: specifically, those who are intersectionally disadvantaged (or multiply-burdened)”(Costanza-Chock, 2018). Put differently, the everyday designs
we live by are designs that marginalize every day. In line with other participatory design approaches, this approach emphasizes that marginalized groups are not data points, a mean
towards social impact. Instead, it recognizes them as living communities with experiences
fraught in the struggle of being excluded, born out of exclusion. Thus, the Justice Design Network argues for a more “equitable distribution of design’s benefits and burdens; fair and
meaningful participation in design decisions” (Costanza-Chock, 2018). Such an approach decenters design from designers and place the focus on community as the motor of change.

This would mean that…
When designing for justice with design justice we facilitate an emergent process centered in
the excluded communities. We take inspiration in the principles of the Design Justice Network (Design Justice Network, n.d.). In this regard, we pay close attention to our design process, by having a strong focus on the communities that are impacted by the courts’ design.
In this sense, we actively seek for community led existing forms of solving conflicts and give
voice to the communities impacted by the judicial system to play a central role in its design
and functioning. We make design tools accessible to users to empower their action for
change and support their liberation processes. Such liberation is only possible coming from
the users and their communities and with the users and their communities. When designing
the digitalization of Chilean courts, the digital platforms in use and their programs needs to
be made accessible to communities to question. In this sense, transparency should extend to
the algorithms behind the judicial digital interfaces, only then the community can take part
of the process of redesigning them. By opening the digital infrastructures of the judiciary,
the civil society can judge them and take part in the processes of redesigning them.
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Intermezzo “design justice for justice”
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4.6 What if we design for justice from epistemologies of the south?
Theory assumptions:
The Epistemologies of the South and Abyssal Law approach rely on the Abyssal line, and
draws distinctions between center and periphery, included and excluded, metropole and
colony, the human and subhuman. This unbearable line is sustained by abyssal law and justice. In the side of the privileged, the logics are regulation and emancipation, whereas on the
side of the oppressed, the logics are domination and violence(de Sousa Santos, 2007; Santos,
2015). Furthermore, “the division is such that "the other side of the line" vanishes as reality,
becomes nonexistent, and is indeed produced as nonexistent. Nonexistent means not existing in any relevant or comprehensible way of being” (de Sousa Santos, 2007, p. 45).
Epistemological (in)justice (Santos, 2015), draws the line between knowledges and ways of
creating knowledge that are accepted and those made invisible by the State, Courts of Justice, and the market. The Epistemological injustice comes from a monoculture with ambitions of universalism of euro-centric worldviews and knowledges, in which only one dominant way of knowing and creating knowledge is accepted as valid. This knowledge is dominantly knowledge that is scientifically produced, and to some extent philosophical and theological knowledge. Every other form of knowledge –i.e., local, indigenous, spiritual, shamanic, customs, and oral traditions – is beyond the line, and thus it is simply non-existent.

This would mean that…
When designing for justice, we first need to be aware and identify what forms of knowledge
are accepted in our judicial systems, and which are excluded. From that mapping we could
start imagining ways in which new knowledges are accepted for Court’s decisions, or valid
forms of proving something. New authorities are tasked with providing solutions to conflicts.
Since the State and the Judge no longer have the monopoly on valid knowledge, other participants of social life can be integrated in the conflict resolution. This also means that if we
need to give space to other forms of knowledges in the argumentation of the parties and the
Court beyond rational, scientific argumentation. The experiences of life in which courts need
to decide are much richer, complex, multilayered than the rational cut, or the beyond a reasonable doubt principle.
Thus, communities and groups that live their lives by certain forms of knowing, are to be
judged by those same rules. Prior to that, is necessary to recognize the rich diversity of
knowledges and ways of creating knowledge that are authentic, original to the communities
that are under a specific court’s jurisdiction. This is especially relevant in Chile with projects
on indigenous justice. In this sense, our designing for indigenous justice ought to engage
with the knowledges of the indigenous communities, fostering dialogue across those situated practices of a community and our design practices. The challenge is not only to
acknowledge these other forms of knowing, but also to create the spaces for them to be materialized in our justice systems.
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4.7 What if we design for justice from an ontological design approach?
Theory assumptions:
The Ontological Design approach entails designing for multiple and plural ways of being. Ontology as a process is about “‘bringing into presence ’ refers to the human activity of giving
meaning to ‘what is ’” (Willis, 2006, p. 71). In this sense, designing is not just an experience,
but is about creating cosmos that allows different ways of being in the world. Designing carries always a political practice (Fry, 2017). In this sense, it is about designing worlds, in which
diverse ways of being are brought into presence, a given a voice or silenced, made visible.
Such approach has been proposed emphasizing the autonomy and the multiplicity of singularities found in different communities, i.e., indigenous communities in Chiapas, Mexico,
conceptualized as designing for the pluriverse (Escobar, 2018).
Ontological Designing (Willis, 2006; Fry, 2017; Escobar, 2018), ways of being that are called
into presence in that world that we design. This is reflected in Tony Fry’s expression “we are
all designers… and we are all designed”. This happens at three levels: objects, behaviors and
narratives. Whichever the focus of our designing is, the other two are always present (Willis,
2006). Each one of these levels is always present and designing back what is being designed.
In this sense, if we are designing for justice, the justice is designing back our way of being in
the community. Paraphrasing one of Fry’s book title, it is about becoming society by design
(2012).

This would mean that…
When designing for justice with an Ontological Design approach, we design a system that allows for multiple judicial systems. In the case of the Chilean courts, there is a unitary judiciary centralized in one Supreme Court with seat in the capital – one body country wide.
Within the judicial system, the legislator recognized different “legal fields” and created specialized courts that complemented the traditional civil and criminal ones: family, environmental, antitrust, tax and customs, labor. Each one of these courts, are micro worlds of
meaning in which different values are pondered, different expertise is required, and different forms of being as a society are embraced. A relevant project in Chile is that of community courts. In this type of justice, local or neighborhood resources are employed to solve
conflicts. The design of community justice systems should come from the community because this system is designing back those communities and their relationships.
Against this background, designing for access to justice could mean creating community judicial systems from and for the world of those excluded. Instead of placing the burden in those
excluded and expect them to overcome all obstacles to fit the justice of the dominant way of
being, we need to give space for parallel systems that are meaningful to different groups.
Such systems should nurture and enable the flourishing of their communal singularities. Furthermore, every community deserves to be judged in a process designed with and from their
ontology, because those processes are recursive in designing back their worlds.

19

Joaquin Santuber, Jonathan A. Edelman

Intermezzo “ontological design for justice”
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5. Discussion and Implications
Designing with Theories offers an alternative to the common – often commercialized – Legal
Design practices and studies. Like its inspiration Thinking with Theories, Designing with Theories begins with the diagnosis that a methodological uniformity brings about the same interventions over and over again. For an early nascent community, diversity and plurality
needs to be embraced at the beginning to be a part of its spirit and not just a force of resistance. This effort demands going beyond connecting law and design. It demands bridging
our practices and research with other fields such as philosophy, sociology, anthropology and
the intersections from those fields — i.e., design philosophy, legal anthropology, sociolegal
studies. Critical approaches to law (critical legal studies) and design (critical design), offer a
large array of concepts and tools to question our habits and propose new ones.
This is also an answer to the call by Santos, in what he calls the “waste of experience”. The
experiences of people are incommensurable and cannot be reduced to one common perspective. There is so much out there, more than we will ever see, read, listen to, or watch.
And yet, we still rush into proposing quick solutions that nurture the egos of creative geniuses. The invitation is to design from, with and for the communities as proposed in the design-justice, epistemologies of the south and ontological design approaches.
Designing with Theories is also a response to the shallowness of some design practices, the
disregard of expertise, and theoretical knowledge. Designing is generally biased towards action and doing, yet it should not lose the contemplative examination. In turn, legal studies
have a historical bias towards theorizing, writing, and abstract sense-making, yet they should
embrace the active practices, of doing and acting in the world.
Designing with Theories is an invitation to leverage from the richness of theories and practices around us —and specially around those we are designing with and for. Accepting this
invitation to design with theories opens a space where we can create differently and embraces differences. Only by embracing this plurality we can start imagining alternative futures for justice.

6. Conclusions
We have positioned this paper in a growing need for theoretical courage in which the complexity of the challenges and the societies we live in demand a theoretical diversity. In order
to bring theoretical courage into Legal Design studies and practices, we have taken built on
the Thinking with Theories approach and diffraction as a methodology. Both imply a relational ontology in which nothing pre-exists or is pre-given (no substances). Instead, realities
are enacted in relationships between human and more than humans. Against this background, we have introduced seven theories and approaches that can allow the reader to imagine, materialize and enact realities in different ways. We offer processes of world making
by looking at justice from different lenses, theories, concepts, and worldviews.
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The reader will be faced with uncomfortable situations, in which a well-defined way of seeing justice is questioned by theories that offer counter or complementary views on phenomena. Designing with Theories is about more than simply observing realities through different
lenses, it is also about taking action on realities, imagining alternative possible futures, and
creating them towards forms of non-exclusionary justice. It is also an invitation to affect and
to be affected differently. As designers, our role is to create meaningful situations and contexts in which people are moved to act. By designing with theories, we are better equipped
to create the changes that our justice systems needs.
Acknowledgements: The authors received funding provided by the Hasso-PlattnerFoundation (Germany) through the HPI-Stanford Design Thinking Research Program. The
interviews and access to data were possible thanks to a Research Cooperation Agreement with the Corporación Administrativa del Poder Judicial de Chile. We would like to
thank those who supported the project in Chilean courts, the court members who
shared their experiences with us, and specially María José Hermosilla Zúñiga and Nicolás
Browne Arellano for their support during data collection.

7. References
Adato, A. (1980). “Occasionality” as a constituent feature of the known-in-common character of topics. Human Studies, 3(1), 47–64. https://doi.org/10.1007/BF02331800
Baggs, E., & Chemero, A. (2018). Radical embodiment in two directions. Synthese.
https://doi.org/10.1007/s11229-018-02020-9
Barad, K. (2007). Meeting the universe halfway: Quantum physics and the entanglement of matter
and meaning. duke university Press.
Braidotti, R. (2014). Writing as a Nomadic Subject. Comparative Critical Studies, 11(2–3), 163–184.
https://doi.org/10.3366/ccs.2014.0122
Butler, J. (1993). Bodies That Matter: On the Discursive Limits of Sex. Routledge.
Cecez-Kecmanovic, D. (2016). From substantialist to process metaphysics–Exploring shifts in IS research. Working Conference on Information Systems and Organizations, 35–57.
Costanza-Chock, S. (2018). Design Justice: Towards an intersectional feminist framework for design
theory and practice. DRS Biennial Conference Series. https://dl.designresearchsociety.org/drs-conference-papers/drs2018/researchpapers/38
Dayma, B., Pcuenca, Saifullah, K., Ritobrata Ghosh, Tanishq Abraham, Abubakar Abid, Patil, S., & Phúc
Lê Khắc. (2021). borisdayma/dalle-mini: Initial release (v0.1-alpha) [Computer software]. Zenodo.
https://doi.org/10.5281/ZENODO.5146400
de Sousa Santos, B. (2007). Beyond Abyssal Thinking: From Global Lines to Ecologies of Knowledges.
Review (Fernand Braudel Center), 30(1), 45–89.
Design Justice Network. (n.d.). Design Justice Network. Retrieved November 30, 2021, from
https://designjustice.org
Dreyfus, H., & Kelly, S. D. (2007). Heterophenomenology: Heavy-handed sleight-of-hand. Phenomenology and the Cognitive Sciences, 6(1–2), 45–55.
Dunne, A., & Raby, F. (2013). Speculative everything: Design, fiction, and social dreaming. The MIT
Press.

22

Producing legal design diffractively in courts of justice

Edelman, J., Owoyele, B., Santuber, J., & Talbot, A. (2021). Designing as Performance: Bridging the
Gap Between Research and Practice in Design Thinking Education (pp. 75–101).
https://doi.org/10.1007/978-3-030-62037-0_3
Escobar, A. (2018). Designs for the pluriverse: Radical interdependence, autonomy, and the making of
worlds. Duke University Press.
Feldman, M. S., & Orlikowski, W. J. (2011). Theorizing practice and practicing theory. Organization
Science, 22(5), 1240–1253.
Fry, T. (2012). Becoming human by design. Berg.
Fry, T. (2017). Design after design. Design Philosophy Papers, 15(2), 99–102.
https://doi.org/10.1080/14487136.2017.1392093
Gherardi, S. (2020). A Posthumanist Epistemology of Practice. In C. Neesham (Ed.), Handbook of Philosophy of Management (pp. 1–22). Springer International Publishing.
https://doi.org/10.1007/978-3-319-48352-8_53-1
Gibson, J. J. (1977). The theory of affordances. Hilldale, USA, 1(2).
Haraway, D. J. (1997). ModestWitness@SecondMillennium.FemalemanMeetsOncomouse: Feminism
and Technoscience. Routledge.
Hill Collins, P. (2009). Black feminist thought: Knowledge, consciousness, and the politics of empowerment (2nd ed.). Routledge.
Jackson, A. Y., & Mazzei, L. A. (2012). Thinking with theory in qualitative research: Viewing data
across multiple perspectives (1st ed.). Routledge.
Jones, M. (2014). A Matter of Life and Death: Exploring Conceptualizations of Sociomateriality in the
Context of Critical Care. MIS Q. https://doi.org/10.25300/MISQ/2014/38.3.12
Jung, M., Sonalkar, N., Mabogunje, A., Banerjee, B., Lande, M., Han, C., & Leifer, L. (2011, January 1).
Designing Perception-Action Theories: Theory-Building for Design Practice. Design Thinking Research Symposium 8, Sydney, Australia.
Leonardi, P. M. (2012). Materiality, sociomateriality, and socio-technical systems: What do these
terms mean? How are they different? Do we need them. Materiality and Organizing: Social Interaction in a Technological World, 25.
Maturana, H. R., & Varela, F. J. (1980). Autopoiesis and Cognition: The Realization of the Living (Vol.
42). Springer Netherlands. https://doi.org/10.1007/978-94-009-8947-4
Mazzei, L. A. (2014). Beyond an Easy Sense: A Diffractive Analysis. Qualitative Inquiry, 20(6), 742–
746. https://doi.org/10.1177/1077800414530257
Meadows, D. (1999). Leverage points. Places to Intervene in a System, 19.
Mengis, J., & Nicolini, D. (2021). Practising Diffraction in Video-Based Research. In S. Grosjean & F.
Matte (Eds.), Organizational Video-Ethnography Revisited: Making Visible Material, Embodied and
Sensory Practices (pp. 79–97). Springer International Publishing. https://doi.org/10.1007/978-3030-65551-8_5
Merleau-Ponty, M. (2013). Phenomenology of Perception (D. Landes, Trans.; 1st Edition). Routledge.
Nicolini, D. (2009). Zooming in and out: Studying practices by switching theoretical lenses and trailing
connections. Organization Studies, 30(12), 1391–1418.
Norman, D. A. (1988). The psychology of everyday things. Basic books.
Norman, D. A. (2008). THE WAY I SEE ITSignifiers, not affordances. Interactions.
https://dl.acm.org/doi/abs/10.1145/1409040.1409044
Orlikowski, W. J. (2007). Sociomaterial practices: Exploring technology at work. Organization Studies,
28(9), 1435–1448.

23

Joaquin Santuber, Jonathan A. Edelman

Orlikowski, W. J., & Scott, S. V. (2008). 10 sociomateriality: Challenging the separation of technology,
work and organization. The Academy of Management Annals, 2(1), 433–474.
Østerlund, C., Crowston, K., & Jackson, C. (2020). Building an Apparatus: Refractive, Reflective, and
Diffractive Readings of Trace Data. Journal of the Association for Information Systems, 21(1), 10.
Rietveld, E., Denys, D., & Van Westen, M. (2018). Ecological-Enactive Cognition as engaging with a
field of relevant affordances. The Oxford Handbook of 4E Cognition, 41.
Rietveld, E., & Kiverstein, J. (2014). A rich landscape of affordances. Ecological Psychology, 26(4),
325–352.
Santos, B. de S. (2015). Epistemologies of the South: Justice Against Epistemicide. Routledge.
https://doi.org/10.4324/9781315634876
Santuber, J., Abou Refaie, R., & Meinel, C. (2021, December 9). Delivering Digital Justice: Liminal Innovation & Permanence in Courts. ACIS 2021 Proceedings. Australasian Conference on Information Systems 2021 (ACIS), Sydney, Australia.
Santuber, J., Dremel, C., Hermosilla Zuñiga, M. J., & Edelman, J. (2020, December 2). The Emergence
of Online Courts of Justice during COVID-19 in Chile. Digital Legal Talks 2020 at the Digital Legal
Studies Cluster, The Netherlands.
Santuber, J., Dremel, C., Owoyele, B., & Edelman, J. A. (2020). Building an Apparatus: Disclosing Affectivity in Sociomaterial Research. ICIS 2020 Proceedings.
https://aisel.aisnet.org/icis2020/adv_research_methods/adv_research_methods/9
Santuber, J., Dremel, C., Paula, D. de, Owoyele, B., & Edelman, J. A. (2020, August 10). Towards an
Enactive-Ecological Approach to Sociomateriality in Information Systems Research. AMCIS 2020
Proceedings. AMCIS 2020, Salt Lake City, USA. https://aisel.aisnet.org/amcis2020/meta_research_is/meta_research_is/9
Santuber, J., & Krawietz, L. (2021). The Sociomateriality of Justice: A Relational Ontology for Legal Design (La sociomaterialidad de la justicia: Una ontología relacional para el Diseño legal). RChD:
Creación y Pensamiento, 6(11), 1. https://doi.org/10.5354/0719-837X.2021.64624
Santuber, J., Krawietz, L., Owoyele, B., & Edelman, J. A. (2019). A Framework Theory of Legal Design
for the Emergence of Change in the Digital Legal Society. Rechtstheorie, 50(1), 41–58.
https://doi.org/10.3790/rth.50.1.41
Schultze, U., Heuvel, G. van den, & Niemimaa, M. (2020). Enacting Accountability in IS Research after
the Sociomaterial Turn(ing). Journal of the Association for Information Systems, 21(4).
https://doi.org/10.17705/1jais.00620
Scott, S. V., & Orlikowski, W. J. (2014). Entanglements in practice: Performing anonymity through social media. MIS Quarterly, 38(3), 873–894.
Shotter, J. (2014). Agential realism, social constructionism, and our living relations to our surroundings: Sensing similarities rather than seeing patterns. Theory & Psychology, 24(3), 305–325.
https://doi.org/10.1177/0959354313514144
Varela, F. J., Thompson, E. T., & Rosch, E. (1992). The Embodied Mind: Cognitive Science and Human
Experience (Revised ed. Edition). The MIT Press.
Willis, A.-M. (2006). Ontological Designing. Design Philosophy Papers, 4(2), 69–92.
https://doi.org/10.2752/144871306X13966268131514

24

Producing legal design diffractively in courts of justice

About the Authors:
Joaquin Santuber Ph.D. candidate at Hasso-Plattner-Institute. Visiting
researcher at CES, University of Coimbra. Researcher on design theory
and methodology at HPI-Stanford Design Thinking Research Program.
Former fellow at Humboldt’s Institute for Internet and Society and cofounder of This is Legal Design.
Jonathan A. Edelman Adjunct Professor and Head of Digital Health Design Lab at the Hasso-Plattner-Institute, Germany. Executive Director
of the Center for Advanced Design Studies. He is PI at the HPI-Stanford
Design Thinking Research Program and visiting professor at Politecnico
di Milano.

25

